





The High Court’s decision

The High Court allowed Gumland’s appeal and awarded all damages
it sought, including arrears and loss of bargain damages.

The Court held that the Deed did not operate independently of the
Lease but merely varied the terms of the Lease. By way of an agreed
essential term, Duffy remained liable to pay the rent in full within 7
days of the rent becoming due.

The payment of rent was expressed by the parties to be an essential
term in the Lease. The Court held that even if it was not, general
contractual principles apply to leases which allow an innocent party
to terminate and recover for loss of bargain damages where there is
a repudiation or a fundamental breach of a condition.

The Court held that as the parties had used very clear words to
define their intentions and that the Lease clearly provided that
loss of bargain damages would be payable following termination
for breach of an essential term, Gumland would be able to recover
accordingly.

Was Gumland entitled to terminate and sue?

The High Court then had to decide whether Gumland as purchaser
of the freehold of the Premises from Transit could sue for loss of
bargain damages from Duffy where Gumland (as purchaser) did not
take a formal assignment of the Lease at settlement.

The Court referred to the House of Lords decision of P & A Swift
Investments (A Firm) v Combined English Stores Group plc [1989]
AC 632 and held that the right to loss of bargain damages touched
and concerned the land and that the covenant to pay rent was not
expressed to be personal to Transit. As such, Gumland could rely on
it and obtain damages from Duffy as a result of its breach.

What does this mean?

The High Court’s decision provides a compelling example of the need
for clearly drafted provisions in any leasing document which ensure
the true effect is given to the parties’ intentions.

The Court is clear in its findings - leasing documents are not to be
treated differently from any other commercial document and the
wording and effect of all provisions of leases (and their surrounding
documents such as sub-leases) is crucial.

Parties should pay attention to which terms each lease defines as
essential and the consequences of a breach of an essential term

by either party. Particular attention should be paid to whether

loss of bargain damages will become payable upon such a breach
occurring. Needless to say, the consequences of such a clause can be
significant.

Justin Lethlean | Partner
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Consequential losses — a new definition

The Victorian Court of Appeal has recently considered the difference between ‘normal’ loss and
‘consequential’ loss in the context of exclusion clauses.

In the decision of Environmental Systems Pty Ltd v Peerless Holdings
Pty Ltd [2008] VSCA 26, the Court heard that Environmental Systems
Pty Ltd (Environmental Systems) had entered into a contract with
Peerless Holdings Pty Ltd (Peerless) to provide a regenerative
thermal oxidiser for the treatment of odour omissions at Peerless’
animal rendering plant (Contract). When the oxidizer continually
failed to function for over 3 years after supply, Peerless brought a
suit against Environmental Systems for breaches of the Contract and
the Trade Practices Act 1974 (Cth).

An exclusion clause was contained in the Contract which established
that Environmental Systems did not accept liquidated damages or
consequential loss ‘as a matter of policy’.

The previous position

English authorities, led by Hadley v Baxendale (1854) 156 ER 145,
have established that losses can be recovered under two general
limbs being:

1. direct losses, which are those losses that arise naturally from a
breach, and

2. consequential losses, which are those losses contemplated as
probable by the parties at the time the contract was entered into.

The Supreme Court applied Hadley v Baxendale and held at first
instance that the losses suffered by Peerless arose directly as a
result of the oxidizer not working as required under the Contract. As
such, there were no consequential losses to be awarded.

The new position

The Court of Appeal applied a more literal meaning to the word
‘consequential” in moving away from the Hadley v Baxendale
interpretation of ‘consequential loss’. Instead, it held that losses
should be categorised as:

1. normal loss, being the loss that every plaintiff in a like situation
will suffer, and

2. consequential loss, being loss beyond the normal measure, such
as profits lost or expenses incurred.

As such, the Court of Appeal found in favour of Peerless and awarded
damages which included a claim for additional energy costs incurred
as a result of the oxidizer not functioning correctly.

What does it mean?

The new distinction between ‘normal” and ‘consequential’ loss is
significant as it opens up the ambit of potential consequential losses.
This will now extend to, for example, lost profits, lost production and
increased production costs. Parties excluding consequential losses
under any contract will now be increasing their exposure to loss in
the event of breach by the other contracting party.

It waits to be seen how or whether the High Court will consider the
new distinction upon further appeal. However, until such time, care
must be taken to define the precise type of losses that parties to a
contract agree to be included or excluded from liability.
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NSW planning reforms spark controversy

The Environmental Planning and Assessment Bill 2008 has sparked controversy for the dramatic
changes it intends to introduce with the stated aim of increasing the efficiency of the current

planning system.

In November 2007, the NSW Department of Planning published a
discussion paper and submissions on Improving the NSW Planning
System. An exposure draft Environmental Planning and Assessment
Amendment Bill 2008 was released in early April 2008 and the
Minister for Planning, Frank Sartor, proposes that the Bill will be
implemented by 1July 2008.

One of the primary aims of the proposed reforms is to reduce
significant delays in the assessment process of development
applications by tailoring the development application assessment
process to the size of the proposed development.

Development application assessment

The reforms aim to reduce the time frame in which local councils
must assess development applications. Due in part to the limitation
of the resources of local councils, currently the average assessment
process takes more than 2 months.

The Bill intends to establish a number of independent decision
making bodies to assist in the determination of the proposals to
reduce the delays. These bodies include the Planning Assessment
Commission, the Joint Regional Planning Panel, Independent Hearing
and Assessment Panels and Planning Arbitrators.

A Planning Assessment Commission will be comprised of
independent experts who will assess about 8o percent of the
proposals currently determined by the Minister. This is intended

to enable the Minister to focus on the assessment of long-term,
strategic planning development applications and applications
relating to critical infrastructure. A Joint Regional Planning Panel
comprised of NSW Government and local council appointees will
determine regionally significant proposals. Also, councils will be able
to appoint Independent Hearing and Assessment Panels to advise on
development applications and other planning matters.

Planning Arbitrators

Development applications for small scale residential renovations,
other minor development for single dwellings, or with a value of
less than $1 million, will continue to be determined by the Councils.
However, appeals and reviews will be dealt with by independent
Planning Arbitrators.

The relevant local council will be responsible for the initial
determination of the application within a short time frame (yet to
be disclosed). If the council does not abide by the time frame, upon
the expiration of the time frame, applications will be submitted to
a Planning Arbitrator who will be required to conduct a non-legal
review within approximately 14 days.

Also, if the applicant wants a council decision to be reviewed,

a Planning Arbitrator will be required to review the application
before an appeal to the Land and Environment Court can be made.
Applicants will be able to amend their application prior to the
Planning Arbitrator reviewing the council’s decision. If a Planning
Arbitrator has not determined a review application within the period
prescribed, the application is taken to be refused on the date on
which the period expires.

One of the intentions of the reforms is to limit appeals to the courts.
Accordingly, general appeals to the Land and Environment Court
will need to be made within 3 months from the date on which the
applicant receives notice of the determination of the Planning
Arbitrator.

The reforms favour a more applicant-friendly assessment process
which, it is intended, will reduce the frustrations of applicants in
relation to the often lengthy delays. Only applicants will be able

to appeal to the Land and Environment Court and councils will not
be able to appeal a decision of a Planning Arbitrator. Generally, the
reforms are a positive step to encourage efficient assessment of
planning development in NSW. However, although the reforms are
likely to reduce delays, this improvement may be offset by potential
inconsistencies and mistakes that are risked as the applications are
pushed through the new system to meet shortened time frames.

Complying and exempt development

Anincrease in complying and exempt development will also assist
the assessment process to reduce the processing time for small scale
residential development applications. Revised building codes will
allow assessors to determine whether the application complies and
is exempt from a more lengthy assessment process. An accredited
certifier or the local council may issue a complying development
certificate and this will allow the applicant to proceed with the
development.
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Consistent with the pursuit of reducing unnecessary backlogs of
development applications, councils or accredited certifiers may issue
a complying development certificate where a proposed complying
development does not comply with the development standards

but where the non-compliance is of a minor nature and not likely to
cause any substantial net adverse impact on owners of adjoining
land or the land on which the development is carried out. Adherence
to strict building codes will benefit the assessment process by
enabling complying and exempt development to overcome
insubstantial, minor non-compliance issues.

Lapsing of development consents

Currently development consents will not lapse as long as work
has physically commenced within the time frame specified in the
consent. Physical commencement of work is a low threshold test
which may be satisfied by the placing of pegs and other survey
works on the land.

Under the reforms however, even if work has been physically
commenced, if the work is not substantially commenced within 2
years after the date from which the consent operates, the consent
will lapse. The requlations will provide for when work is taken not to
have been substantially commenced.

In order to preserve development consents, developers will have to
be aware of this requirement that substantial works will have to be
commenced within the time frame of the development consent.

Compulsory acquisition of land

One of the more controversial aspects of the reforms is that the
Minister, or a designated authority acting under the Minister’s
direction, may acquire land for the purpose of, or in connection with,
an urban renewal proposal or an urban land release if it is believed
that the acquisition will result in net public benefit.

The absence of definitions of ‘urban renewal proposal’, ‘'urban

land release’ and ‘net public benefit” in the Bill means that the
Minister’s power to compulsorily acquire land is extremely broad.
Minister Frank Sartor has stated that this law will be used to ensure
developments for the greater public benefit cannot be blocked and
it is likely that this power would be used to address issues regarding
the availability of housing.
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Under the current law the Minister is not able to resell land which has
been compulsorily acquired or transfer it to another person for profit.
But the reforms expressly allow that the Minister will be able to on-
sell the acquired land to developers for profit.

Some of these proposed reforms regarding the compulsory
acquisition of land have justifiably been seen as concerning in
various sectors of the community although no doubt these reforms
will remove some of the frustrations experienced by developers
where just one person could stifle a development which could
benefit the community.

Conclusion

Itis important to be aware of the multi-faceted, impending
amendments to the Environmental Planning and Assessment Act
1979 which promise to be the most significant overhaul of the NSW
planning system in about 30 years. Some of main proposed reforms
are certainly a positive step to reduce delays for applicant property
owners wishing to undertake small scale developments on their own
property. Once the Bill becomes law, property developers should be
particularly mindful of the changes to lapsing development consents
and the proposed new limitation period of 3 months rather than 12 to
appeal a development application decision.

The reforms are not yet law but will be if the Bill is passed in June
2008 as envisaged by Mr Sartor.

Jodie Masson | Partner
Lauren Mason | Law Clerk
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