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The Victorian Civil and Administrative Tribunal decision in Ryan v 
Port Phillip City Council and Anor [2006] VCAT 1923 (Ryan Case) 
relates to an application for a permit for alterations to an existing 
building in St Kilda and the use of land as a licensed tavern. From 1 
July 2007, all enclosed licensed premises must be smoke-free under 
new tobacco laws. However, smoking is permitted in an outdoor area 
of licensed premises such as a balcony, verandah, courtyard, roof 
top, or street or footpath area. The first floor of the subject St Kilda 
premises did not have any outdoor area which would allow smoking 
on-site. VCAT held that the subject site was appropriate for use as a 
licensed premises, but only if a suitably designed and located area 
for smokers could be provided.

The rationale behind VCAT’s decision was that:

smokers will continue to attend licensed premises

whilst some smokers may no longer smoke where no designated 
area is provided for them, a significant proportion will

smokers congregating in outdoor areas will create adverse 
environmental effects including noise and litter

such adverse effects should be dealt with on-site so that they do 
not detrimentally affect the surrounding area

it is not acceptable for the owners of licensed premises to simply 
allow patrons to spill out into public areas including footpaths, and 
to turn a blind eye to the adverse effects of such behaviour

planning policies in recent years have encouraged increased 
residential use in activity areas, and those residents are entitled 
to a decent night’s sleep.

Whenever a planning permit for use as licensed premises is required, 
an existing permit for use is varied, or hours of trade are extended, 
smokers should be provided for in one of the following ways:

for small scale venues, the footpath or other adjacent public area 
may be used as an outdoor area to smoke, subject to a suitable 
management plan being put in place to control noise, crowd 
behaviour and litter removal

through use of an existing approved licensed area (either on-site 
or off-site), again subject to an approved management plan, or

in all other cases, by a suitably designed and located outdoor area, 
which may or may not require a management plan, depending on 
the particular circumstances. The requirement that the outdoor 
area of licensed premises be “suitably designed and located” 
requires the area to meet the appropriate criteria under the newly 
imposed tobacco laws, and its use should not give rise to any 
adverse off site amenity impacts relating to noise, odour or patron 
behaviour.
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VCAT also suggested in the Ryan Case that these requirements 
should be applied to:

works permits which do not directly relate to use (for example 
construction of a deck which may be used for smoking)

decisions on granting new footpath trading licences, and

where appropriate, existing licensed premises, pursuant to the 
conditions previously imposed by those permits.

Therefore, if suitably designed and located areas cannot be made 
available for smokers on-site, or in limited circumstances off-site, 
premises may not be suitable as a licensed premises.

Rohan Ingleton | Partner 
 Adam Neylon | Lawyer 
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In Metro Edgley Pty Limited & Anor v MK & JA Roche Pty Limited & Ors [2007] NSWCA 160 a 
development agreement in relation to the construction of the Waterside Brasserie in Luna Park 
was rescinded. 

The rescission occurred because the development agreement 
provided that it would automatically rescind if the relevant building 
works were not completed by the specified date. Metro Edgley 
Pty Limited (‘Developer’) was almost successful in arguing that 
the potential subtenant, MK & JA Roche Pty Limited (‘Tenant’) was 
estopped from relying on the automatic rescission provision due to 
the Tenant’s conduct. However, the Developer failed to establish that 
it suffered relevant detriment (despite having constructed works 
worth millions of dollars) and therefore the development agreement 
was deemed to be rescinded in accordance with the automatic 
rescission provision. The facts gave rise to a number of proceedings. 

Facts
The Luna Park Reserve Trust (‘LPRT’) had the care, control and 
management of Luna Park Reserve. The LPRT entered into an 
agreement for lease with the Developer and Luna Park Sydney 
Limited (‘LPS’) which included an obligation on the Developer to 
redevelop the Waterside Brasserie being a 3 storey building. 

The Developer and Tenant subsequently entered into the following 
agreements in relation to the Waterside Brasserie (amongst others):

development agreement under which the Developer was required 
to construct the Waterside Brasserie (‘Agreement’) 

fitout deed (‘Fitout Deed’), and

agreement to sublease the restaurant for a term of 40 years less 
one day for nominal rent (‘Agreement for Sublease’).

Members of the Roche family were also guarantors under each of 
the above agreements. If the Agreement terminated, then the Fitout 
Deed also terminated. The Agreement for Sublease also had a form 
of automatic rescission clause.

The Tenant paid the Developer an initial deposit of $2m under the 
Agreement. The Tenant was required to pay a further $11m upon 
practical completion of the Waterside Brasserie, $4m upon practical 
completion of the fitout and $1.5m upon the grant of certain licences. 
The sublease rent was nominal.

Clause 2A of the Agreement provided that the obligations of the 
parties under the Agreement were conditional upon the satisfaction 
of certain conditions precedents (‘CPs’) and that the Agreement 
would be “deemed to be automatically rescinded and of no force and 
effect” if the CPs were not satisfied by 31 December 2003 or such 
later date as the Developer might notify the Tenant in writing up 
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to the sunset date being 31 December 2004. If practical completion 
did not occur before 31 December 2004, the Tenant could by written 
notice to the Developer terminate the Agreement.

On 18 December 2003, the Developer gave written notice to the 
Tenant that the deadline of 31 December 2003 in clause 2A of the 
Agreement was extended to 31 March 2004. As at 31 March 2004, 
some of the CPs had not been satisfied. However, between 31 March 
2004 and 21 May 2004 building work continued in accordance with 
plans approved by the Tenant and the solicitors for the parties 
continued to work towards satisfaction of the CPs. 

On 21 May 2004, the Tenant wrote to the Developer stating that 
because the CPs were not fulfilled by 31 March 2004, the Agreement 
rescinded at the expiration of the 31 March 2004 deadline. The 
Developer disputed this. 

First Decision
In August 2004, Einstein J in the Supreme Court made a declaration 
that the Agreement was valid and ordered that the Agreement 
be specifically performed by the Developer (‘First Decision’). The 
Tenant appealed the First Decision but it was not heard until 17 
December 2004. In the meantime, the Developer continued carrying 
out construction works. The works neared practical completion. 
However, it was subsequently held that practical completion was not 
achieved at any relevant point in time.

On 4 January 2005 the Tenant gave notice terminating the 
Agreement, claiming that practical completion had not been reached 
by the sunset date. The Court of Appeal reserved its decision after 
the hearing and did not provide a judgment in relation to the appeal 
until 3 March 2005 (‘Second Decision’). 

Second Decision
The Court of Appeal overturned the First Decision and took into 
account the events occurring following 31 August 2004 with the 
consensus of the parties. It decided that:

if the CPs were not satisfied by the relevant date, the Agreement 
was automatically rescinded without further notice required

subject to questions of estoppel and election, nothing occurred 
prior to 31 March 2004 to extend the relevant date so the 
Agreement would otherwise come to an end immediately after 31 
March 2004, and
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the Tenant could not rely on the automatic rescission clause if it 
was estopped and if it had elected to affirm the Agreement prior 
to 21 May 2004 (ie the Developer would need to establish both). 

The above was held despite a clause in the Agreement stating that 
the Agreement could not be varied, discharged or released without 
the prior written consent of the Tenant. 

The Court of Appeal set aside the orders of Einstein J from the First 
Decision and remitted the matter to the Supreme Court to determine 
factual matters in connection with estoppel and election (‘Third 
Decision’).

Third Decision
In the Third Decision, the following was decided (amongst other 
things):

the Tenant played a significant part in the adoption of the 
assumption by the Developer that the Agreement had not 
automatically come to an end immediately after 31 March 2004 
but the Developer had not established that it would be at a 
significant disadvantage in the relevant sense if departure from 
the assumption was permitted and accordingly, conventional 
estoppel had not been established, and

if conventional estoppel to the effect of the assumption had been 
established, the knowledge and conduct of the Tenant would have 
amounted to an election to affirm the Agreement. 

Fourth Decision
Certain elements of the Third Decision were appealed in a decision 
provided by the Court of Appeal on 5 July 2007 (‘Fourth Decision’). 
However, the above aspects in relation to rescission, estoppel and 
election were not expressly the questions on appeal in the Fourth 
Decision. 

Commercial consequences
The commercial consequences of the automatic rescission of the 
Agreement were that the Tenant was:

entitled to a refund of the $2m it had already paid the Developer

not required to pay the balance of $16.5m to the Developer, and 

not required to enter into the sublease. 

—

—

—

—

—

—

Put simply, the Developer had constructed works which would 
appear to be worth approximately $18.5m on the strength of a 
promise by the Tenant to enter into a long term sublease of the 
completed works. However, the fact that the works were not 
finished by the sunset date meant that the Tenant was not required 
to pay for the works (or enter into the sublease). As a commercial 
matter, unless the Developer can find another tenant who is wiling to 
pay for those works or sublease the finished works at a sufficiently 
high rental for the Developer to recover its construction costs, the 
Developer has effectively carried out the works in vain. Given that 
the works were of a specialised nature, it appears that the Developer 
will face significant challenges in finding a new tenant who will pay 
for the works or pay a sufficiently high rent to allow the Developer 
to recover its construction costs.

Practical Tips
The facts gave rise to a multiplicity of contentious issues. The 
decisions also considered a range of other issues including the 
liability of the guarantors, whether practical completion was 
achieved and issues regarding specific performance.

The proceedings illustrate the grave consequences which may flow 
if a development agreement to carry out specialised works for a 
proposed tenant is rescinded by the tenant at a time when the works 
are substantially (but not quite) complete. In hindsight, it would have 
been prudent for a consequence other than rescission to apply for 
failure to bring the works to practical completion within the specified 
time (perhaps liquidated damages or a decrease in price). Although 
an ultimate sunset date will almost always need to be included in 
a development agreement, thought should be given as to whether 
the relevant period of time is sufficient to ensure that an unfair 
consequence does not occur simply because the works are not quite 
complete as at that sunset date.

Steven Mackay | Partner  
Lily Tran | Lawyer 


