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Units Trusts likely to pay Land Tax under New �Special Trust� provisionp�

Property

VCAT hands down controversial decision restricting Council�s power�p3 
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As a result of a recent High Court Decision, trustees of many unit trusts owning land in New South 
Wales (NSW) will now pay land tax for the �rst time. Existing favourable land tax treatment of 
unitholders may no longer be available.

An opportunity exists until 31 December 2007 to amend unit trust 
deeds (Deeds) to restore the position which existed before this Court 
decision.

Previous position
Unitholders in Unit Trusts (Trusts) have long been regarded as holding 
an interest in all of the property and income of that Trust based on the 
1954 decision of the High Court in Charles v FCT (Charles). Unitholders 
were assessed to land tax based on their proportionate direct interest 
in the underlying property through their unit holding and each 
unitholder obtained the bene�t of the tax-free threshold (currently 
$352,000). The trustee of the Trust was not assessed to land tax.

A recent decision of the High Court (CPT Custodians v Commissioner 
of State Revenue 2005) (CPT) has limited this treatment to Deeds 
with the particular provisions existing in the Charles case.

New position
The High Court held that the wording of the Deed in the CPT case (the 
common form of modern Deeds) changed the nature of the interest 
of the unitholder in the trust assets. The Court held unitholders had 
an interest in the trust fund as a whole, but not in each of the assets 
of the trust fund. As a consequence, the trustee, not the unitholder, 
owned the trust property for land tax purposes. 

The effect of the CPT decision is the trustee of a Trust, which is a 
NSW land owner, is now subject to land tax under the �Special Trust� 
provisions of the Land Tax Management Act (Act). Meaning land tax 
is payable at 1.7% of the land value with no threshold exemption.

In response to CPT decision, the NSW Government has amended the 
Act to:

a)		 grandfather the previous tax position for family unit Trusts, but in 
order to be a family unit Trust, 95% of the units must be held by 
members of the same family group since 31 December 2005 and 
the Trust owned land must not exceed $1m in value limiting the 
grandfathering concession, as not many Trusts would qualify

b)	allow other Trusts, until 31 December 2007, to restructure 
amending the Deed to become a �xed trust.

Where a Trust is able to restructure as a �xed trust, the previous land 
tax position is preserved. 

What to do?
The NSW Of�ce of State Revenue has indicated that any changes 
to Deeds to restructure to a �xed Trust will be exempt from stamp 
duty, provided the amendments do not, directly or indirectly, result 
in a change in the proportion of any capital or income to which any 
unitholder is entitled. Variations to Trusts rarely affect the relative 
interests of unitholders and therefore would not generally be subject 
to duty in any event (see Revenue Ruling DUT017). 

A more signi�cant consideration in effecting the restructure and 
amending the Deed is any potential income tax or capital gains tax 
consequences. In certain circumstances, changes to the wording of a 
Deed may trigger resettlement of the trust. Resettlement results in a 
cessation of the trust, deemed disposal of all trust assets for capital 
gains tax purposes and eradication of any carried forward tax losses 
held by the trust. 

Section 3B of the Act provides that relevant criteria for assessing a 
�xed Trust are the Deed must speci�cally provide that:

a)		 the bene�ciaries of the Trust:

i)		 are presently entitled to the income of the trust, subject only 
to payment of proper expenses by the trustee relating to the 
administration of the trust

ii)	 are presently entitled to the capital of the trust, and may 
require the trustee to wind up the trust and distribute property 
or net proceeds of the trust property

b)		the entitlements referred to in paragraph (a) cannot be removed, 
restricted or otherwise affected by the exercise of any discretion 
or by a failure to exercise any discretion, conferred on a person by 
the Deed.

Modern Deeds commonly enable the trustee to retain out of the 
net income including amounts for: future investments, recouping 
carried forward losses, meeting contingencies, maintenance and 
depreciation or set-off against loan accounts of unitholders. 

These provisions mean, the distributable income of the Trust is less 
than the net income, so the unitholders are not presently entitled to 
all of the net income, only part which is distributable to them. 

Amending this provision in the Deed to ensure the unitholders 
are presently entitled to all of the net income (subject only to 
proper expenses of administration) or amending the Deed to give 
the unitholders the right to wind up the Trust and have the Trust 
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The recent Victorian Civil and Administrative Tribunal decision in Fletcher v Maroondah City 
Council [2006] VCAT 2205 (Fletcher Case), means that smaller subdivisions may not need to make 
a public open space contribution.

Background 
In the Fletcher Case, the Applicant owned a property in Croydon 
which had already been subdivided into two lots. The two-lot 
subdivision shared a common rear boundary and side street and was 
subject to a restrictive covenant allowing only one dwelling to be 
built on each lot.

Under the Subdivision Act 1988 (Vic) (Act), the Council may require a 
public open space contribution in respect of subdivision of land. The 
contribution can be made by allocating part of the subdivided land 
as public open space or payment in lieu, for example, 5% of the land 
value. 

Pursuant to the Maroondah Planning Scheme, a subdivision is exempt 
from a public open space requirement if it intends only to subdivide 
land into two lots and each lot is unlikely to be further subdivided. 
The Applicant�s surveyor was aware of this condition, and prepared 
the proposed subdivision in two stages. The Applicant submitted this 
subdivision to Council in support of its permit application.

The �rst stage of subdivision involved realignment of the existing 
two lots to enlarge one of the two lots to allow construction of two 
dwellings. The second stage of subdivision involved variation of the 
restrictive covenant to permit two dwellings to be constructed on 
the enlarged lot and then subdivision into two further lots. There 
would then be a total of three lots.

The Applicant was granted a permit by Council to subdivide in stages 
on the condition that the Applicant pay Council a sum equal to 5% of 
the site value of the land by way of public open space contribution. 
The Applicant challenged the validity of Council�s ability to impose 
this condition under the Planning Scheme and under the Act.

VCAT�s decision
VCAT found in favour of the Applicant.

Justice Stuart Morris, President, considered the �question of the 
power to make a planning scheme which requires the payment of 
a tax in circumstances where a subdivision does not generate an 
additional need for open space�. In doing so, Morris J looked at both 
the Planning Scheme provision 52.01 and section 18(8) of the Act 
concerning public open space contributions relating to subdivisions. 

Justice Morris held that the permit condition was invalid as the 
subdivision was not likely to generate a need for more open space. 
Justice Morris stated that the Applicant�s intended subdivision was 
analogous to subdivision of land into two lots without the intention 
of re-subdivision and therefore the Applicant was exempt from the 
public open space contribution requirement under provision 52.01 
and section 18(8) of the Act. However, Justice Morris did not provide 
any guidance on the circumstances where the �additional need� for 
open space is not required. 

The Respondent has appealed to the Supreme Court of Victoria 
(Court of Appeal).

Implications
The Fletcher Case represents a far reaching decision by VCAT. 
Developers of smaller subdivisions, such as a two-lot subdivision, 
should postpone following a similar method of subdivision as in 
the Fletcher Case to overcome the public open space contribution 
requirement until a decision is made in the Court of Appeal. 

Stay tuned for further developments. 
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VCAT hands down controversial decision restricting Council�s power to 
impose planning scheme condition to contribute to public open space

property distributed to them should not give rise to adverse income 
tax or capital gains tax consequences.

Each Deed would need to be reviewed to determine whether it can 
be amended to effect the required restructure to a �xed trust for 
land tax purposes without triggering any adverse income tax or 
capital gains tax consequences. 

Before establishing a new Trust, as a land owner in NSW, 
consideration should be given to whether the Deed is drafted as a 
�xed trust for NSW land tax purposes.
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